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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
V.

SHAUN PATRICK KELLY,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NOS. 46452-2018 & 46453-2018
KOOTENAI COUNTY NOS. CR-2016-12518
& CR-2017-7644
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Under a global plea agreement covering multiple cases, Shaun Patrick Kelly agreed to
plead guilty to delivery of a controlled substance with an infliction of great bodily injury
sentencing enhancement, unlawful possession of a firearm, and eluding a peace officer. In the
two cases at issue here, the district court imposed an aggregate unified sentence of life
imprisonment, with thirty-five years fixed. Mr. Kelly appealed, and the Idaho Court of Appeals
affirmed his judgments of conviction and sentences. Mr. Kelly also filed an Idaho Criminal
Rule 35 ("Rule 35") motion for a reduction of sentence in each case, and the district court denied
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the Rule 35 motions. In this consolidated appeal, Mr. Kelly asserts the district court abused its
discretion when it denied his Rule 35 motions.

Statement of the Facts & Course of Proceedings
A full statement of the facts may be found in the Appellant's Brief from Mr. Kelly's prior
consolidated appeal, Nos. 45563 and 45564. (See Nos. 45563 & 45564 App. Br., filed Apr. 10,
2018, pp.2-5.) In summary, Mr. Kelly reportedly forced Evan Larkin to ingest 1.8 grams of
methamphetamine, and Mr. Larkin lost consciousness before dying in the hospital a few days
later. (See PSI, pp.3-5.) 1 In Kootenai County No. CR 2016-12518 (hereinafter, the 2016 case),
the State charged Mr. Kelly by Information with one count of murder, second degree, LC. §§ 184001, 18-4003 and 18-4004, one count of unlawful possession of a firearm, LC.§ 18-3316, one
count of aggravated assault, LC. §§ 18-901 and 18-905, as well as a use of a firearm in the
commission of a crime sentencing enhancement under LC. § 19-2520, and a persistent violator
sentencing enhancement under LC.§ 19-2514. (R. Vol. I, pp.120-22.)2
After Mr. Kelly posted bond and was released from custody, officers apprehended him
following his reported involvement in a vehicle theft and use of erratic driving to avoid the
pursuing officers.

(See PSI, p.4; R. Vol. I, p.180; R. Vol. II, p.1.)

In Kootenai County

No. CR 2017-7644 (hereinafter, the 2017 case), the State charged Mr. Kelly by Information with
one count of grand theft by possession of stolen property, felony, LC. §§ 18-2403(4) and 18-
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All citations to "PSI" refer to the 275-page PDF version of the Presentence Report and
its attachments, part of the appellate record in Nos. 45563 and 45564. The Idaho Supreme Court
ordered the record on appeal in this consolidated appeal to be augmented to include the appellate
record from Nos. 45563 and 45564. (See No. 46452-2018 Limited R., p.47; No. 46453-2018
Limited R., p.36.)
2
All citations to "R." refer to the Clerk's Record from Nos. 45563 and 45564. That record is
divided into three parts in PDF format; the part designated as Volume I is 250 pages, Volume II
is 318 pages, and Volume III is 163 pages.
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2407(1)(b), and one count of eluding a peace officer, felony, I.C. § 49-1401(2), with persistent
violator sentencing enhancements. (R. Vol. III, pp.101-03.)
Pursuant to a global plea agreement, in the 2016 case Mr. Kelly agreed to plead guilty to
amended charges of delivery of a controlled substance, felony, I.C. § 37-2732(a)(1)(A), with an
infliction of great bodily injury sentencing enhancement under I.C. § 19-2520B, as well as felony
unlawful possession of a firearm. (See R. Vol. II, pp.35-37, 40-42.) In the 2017 case, Mr. Kelly
agreed to plead guilty to an amended charge of felony eluding a peace officer. (See R. Vol. III,
pp.104-06, 109-10.) The State filed a motion to dismiss three other cases against Mr. Kelly:
Kootenai County Nos. CR 2017-8266, CR 2017-7905 and CR 2017-7906. (See R. Vol. II, p.35;
R. Vol. III, p.104; Tr. 06/21/17, p.12, Ls.2-9.) The district court accepted Mr. Kelly’s guilty
pleas. (See Tr. 06/21/17, p.22, L.24 – p.23, L.5, p.24, Ls.11-15.)
The district court, in the 2016 case, imposed a unified sentence of life imprisonment, with
twenty-five years fixed, for delivery of a controlled substance with the infliction of great bodily
injury sentencing enhancement, and a consecutive unified sentence of five years fixed for
unlawful possession of a firearm. (R. Vol. III, pp.9-11.) In the 2017 case, the district court
imposed a unified sentence of five years fixed, to be served concurrently with the sentence
imposed in the 2016 case. (R. Vol. III, pp.136-38.) Thus, in the aggregate, the district court
sentenced Mr. Kelly “to a total of 35 years fixed with life indeterminate.” (Tr. 10/12/17, p.44,
Ls.18-20.)
Mr. Kelly appealed in each case, and the Idaho Supreme Court ordered the appeals be
consolidated. (See R. Vol. III, pp.12-15, 23-24, 141-44, 150.) The Idaho Court of Appeals
affirmed the judgments of conviction and sentences in an unpublished opinion. (No. 46452-2018
Limited R., pp.30-31; No. 46453-2018 Limited R., pp.19-20.)
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Meanwhile, in each case Mr. Kelly filed a Rule 35 motion for a reduction of sentence.
(No. 46452-2018 Limited R., pp.22-23; No. 46453-2018 Limited R., pp.11-12.) The district
court conducted a hearing on the Rule 35 motions, where Mr. Kelly appeared telephonically.

(See No. 46452-2018 Limited R., pp.32-33; No. 46453-2018 Limited R., pp.21-22.) The district
court then denied Mr. Kelly's Rule 35 motions.

(No. 46452-2018 Limited R., pp.35-36;

No. 46453-2018 Limited R., pp.24-25.)
In each case, Mr. Kelly filed a Notice of Appeal timely from the district court's Order
Denying Defendant's Rule 35 Motion. (No. 46452-2018 Limited R., pp.37-40; No. 46453-2018
Limited R., pp.26-29.)

The Idaho Supreme Court ordered the appeals be consolidated.

(No. 46452-2018 Limited R., p.47; No. 46453-2018 Limited R., p.36.)

ISSUE
Did the district court abuse its discretion when it denied Mr. Kelly's Idaho Criminal Rule 35
Motions for a reduction of sentence?

ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Kelly's Rule 35 Motions For A
Reduction Of Sentence
Mr. Kelly asserts that the district court abused its discretion when it denied his Rule 35
motions for a reduction of sentence, in view of the new and additional information presented in
support of the motions.

"A motion to alter an otherwise lawful sentence under Rule 35 is

addressed to the sound discretion of the sentencing court, and essentially is a plea for leniency
which may be granted if the sentence originally imposed was unduly severe." State v. Trent, 125
Idaho 251,253 (Ct. App. 1994) (citation omitted). "The denial of a motion for modification of a
sentence will not be disturbed absent a showing that the court abused its discretion." Id. "The
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criteria for examining rulings denying the requested leniency are the same as those applied in
determining whether the original sentence was reasonable.”

Id.

“If the sentence was not

excessive when pronounced, the defendant must later show that it is excessive in view of new or
additional information presented with the motion for reduction.” Id.
Mr. Kelly asserts his sentences are excessive in view of the new and additional
information presented in support of the motions. At the Rule 35 motions hearing, Mr. Kelly told
the district court: “In the time that I have been incarcerated, I have had time to think about the
harm I have caused. This is not how I want to live my life.” (Tr. 7/6/18, p.6, Ls.20-22.)3 He
stated, “The current sentence I have does not allow for rehabilitation and/or opportunity to take
advantage of the tools and resources here at IDOC that allow me to be a better person to my
family, my community, and myself.” (Tr. 7/6/18, p.6, L.23 – p.7, L.2.)
Mr. Kelly asked the district court to “[g]ive me the opportunity to change.” (Tr. 7/6/18,
p.7, L.3.) He stated, “Please help me, Your Honor, by modifying the fixed part of my sentence
to allow for receiving the treatment that I need to address the addiction that had a hold on me for
so many years and that will allow me to succeed in the future.” (Tr. 7/6/18, p.7, Ls.3-8.)
Mr. Kelly requested “the opportunity to live part of my life that allows me to provide for my
children and be a positive figure in their lives.” (Tr. 7/6/18, p.7, Ls.8-10.) He concluded his
address to the district court as follows: “I would like the Court to consider a ten-year fixed
sentence. That would allow for the programming.” (Tr. 7/6/18, p.7, Ls.11-13.)
Mr. Kelly’s sentences are excessive in view of the above new and additional information
presented in support of the Rule 35 motions. Thus, Mr. Kelly asserts that the district court
abused its discretion when it denied his Rule 35 motions.
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CONCLUSION
For the above reasons, Mr. Kelly respectfully requests that this Court reduce his
sentences as it deems appropriate.
DATED this 17th day of April, 2019.

/s/ Ben P. McGreeyy
BEN P. MCGREEVY
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 17th day of April, 2019, I caused a true and correct
copy of the foregoing APPELLANT'S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant

BPM/eas
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Please note, most of the pages of the July 6, 2018 Rule 35 motions hearing transcript do not
have individual line numbers.
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